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  Agenda No   2 

 
  Audit And Standards Committee -  21 February 2007. 

 
Consultation on Amendments to the Member Code of 

Conduct 
 

Report of the Strategic Director of Performance and 
Development     

 
 

Recommendation 
 

That the Committee comments on the proposed draft response 
 
 

1. Introduction 
The Government is consulting on proposed amendments to the Member Code of 
conduct. The changes proposed and the specific questions raised are set out below. 
A copy of the Consultation has been sent to all elected members. 

 
2. Unlawful Discrimination, Bullying and Intimidation  

The Government proposes to delete the reference to unlawful discrimination in the 
current code as the Adjudication Panel has no power to make findings of unlawful 
discrimination and replace this with a requirement ‘not to do anything which would 
seriously prejudice the authority’s statutory duties relating to equalities’. In addition it 
proposes to add a specific provisions proscribing bullying and intimidation. The new 
wording of paragraph 2 is set out below. 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 

2   (1) treat others with respect 
(2) A member must not- 

 
(a) do anything which may seriously prejudice his or her authority’s ability to comply with any 

of its statutory duties under the equality enactments (as defined in section 33 Equality Act 
2006). 

(b) bully any person; 
(c) in his or her official capacity, or any other circumstance, intimidate or attempt to intimidate 

any person who is or is likely to be 
• A complainant 
• A witness, or 
• Supporting the administration of any investigation or proceedings 
 

In relation to an allegation that a member has failed to comply with his or her authority’s 
code of conduct; 

(d) do anything which compromises or is likely to compromise the impartiality of those who 
work for or on behalf of the authority 
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3. Disclosure of Confidential Information 

 
Q1:Does the proposed text on the disclosure of confidential information strike an 
appropriate balance between the need to treat certain information as confidential but 
to allow some information to be made public in defined circumstances when to do so 
would be in the public interest? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The Government is concerned to ensure that the public interest test is not misused 
by those seeking to make political capital through disclosure of properly confidential 
information. The Standards Board intends to issue further guidance on how they 
would expect members to interpret this provision. They expect that such guidance 
would indicate that members should be able to disclose information where they 
reasonably believe that the disclosure will indicate evidence of a criminal offence, 
where the authority is failing to comply with its legal obligations, that a miscarriage of 
justice has or may occur, that the health and safety of anyone has been endangered 
or the environment has been damaged.  
 
The Government suggests that the wording might be improved to make it clear that 
the rules apply not only to information received by a member in his official capacity 
but also information which relates to the work of the Council. This is to avoid claims 
from members that he or she did not receive the information in his/her official 
capacity. 
 

3 A member must not- 
 

(a) disclose information given to him or her in confidence by anyone, or information acquired 
which he or she believes is of a confidential nature, except where- 

 
(i) he or she has the consent of the person authorised to give it 
(ii) he or she is required by law to do so; or 
(iii) the disclosure is 

(aa) reasonable and in the public interest; 
(bb) made in good faith and does not breach any reasonable requirements of 
the authority 

(b) prevent another person from gaining access to information which that person is entitled 
by law 

4. Behaviour outside official duties 
 
Q2: Subject to the powers being available to us to refer in the code to actions by 
members in their private capacity beyond actions which are directly relevant to the 
office of the member, is the proposed text which limits the proscription of activities in 
a member’s private capacity to those activities which have already been found to be 
unlawful by the courts, appropriate? 
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4 (1) A member must not in his or her official capacity, or any other circumstance, conduct 
himself or herself in a manner which could reasonably be regarded as bringing his or her office 
or authority into disrepute. 
(2) The conduct referred to in paragraph (1) may include a criminal offence including one 
committed by the member before taking office but for which he or she is not convicted until 
after that date 



    

A High Court case in October 2006 suggested that conduct in a member’s private 
capacity can only come within the scope of the code where it is established that 
there is a direct link with the member’s office e.g. if the member uses his office for 
personal gain. This is because of the use of the words ‘in performing his/her 
functions’ in the primary legislation.  
 
This is a narrower interpretation than has previously applied to the code. Up to now 
the Government had assumed that it was possible to take a wider view of what 
private conduct could be relevant i.e. those actions that could affect the member’s 
reputation and electors confidence in him or her. The Government considers that 
where a member’s behaviour has been found unlawful by a court then the member 
may be perceived to have brought his or her office into disrepute. 
 
In order to readdress the balance the Government has therefore decided to amend 
section 49 to 52 Local Government Act 2000 so that behaviour in a private capacity 
might fall within the scope of the code. This amendment is included in the current Bill 
before Parliament.  
 
Should the new provision be enacted the Government intends that only unlawful 
private behaviour should be caught within the scope of the code i.e. private 
behaviour for which a member has been convicted by a court and not behaviour 
which falls short of a criminal offence. It also proposes that criminal behaviour 
occurring before taking office but for which the member is not convicted until after 
taking office should be capable of being taken into account in deciding whether or 
not a member has brought  his/her office into disrepute.  Paragraph 4(2) seeks to 
give effect to these intentions. 
 
 
5.  Using or seeking to use improper influence & the Publicity Code 
Paragraph 5(a) currently provides that a member must not in his or her official 
capacity or otherwise use his or her position to confer or secure an improper 
advantage/disadvantage for any person. Read literally this could exclude 
unsuccessful attempts. The government therefore proposes to add the words 
‘attempt to use’ to cover this potential loophole. 
 
In addition the government proposes to simplify paragraph 5(b) (ii) to make it clearer 
that a local authority’s resources should not be used improperly for party political 
purposes.  
 
It also intends to add a specific reference to the Code of Recommended Practice on 
Local Authority Publicity. The Code supplements the basic restriction in the 1986 Act 
requiring authorities not to use their resources for political purposes by providing 
instructions about the content, style and distribution of promotional activity and 
material produced by authorities. The Code does not currently apply to the Greater 
London Authority, fire and rescue authorities and national parks authorities although 
the member code does apply. A copy of the current Code is attached as an 
Appendix. The Government asks in particular- 
 
Q3: Is the Code of Recommended Practice on Local Authority Publicity serving a 
useful purpose? If the Publicity Code is abolished, do consultees think some or all of 
its provisions should be promulgated in a different way, e.g. via guidance issued by 

A&S Code Consultation.doc 5 of 11  



    

local government representative bodies, or should authorities be left to make their 
own decisions in this area without any central guidance? Should authorities not 
currently subject to the Publicity Code be required to follow it, or should the current 
position with regard to them be maintained? 
 
The new wording of paragraph 5 is set out below 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

5. (a) A member must not in his or her official capacity or in any other circumstance, use or 
attempt to use his or her position as a member improperly to confer on or secure for 
himself or herself or any other person, an advantage or disadvantage; and 
 
(b) must when using or authorising the use by others of the resources of the authority – 

(i) act in accordance with the authority’s requirements; 
(ii) ensure that such resources are not used improperly for political 

purposes(including party political purposes) 
(iii) have regard to any Local Authority Code of Publicity made under the Local 

Government Act 1986 

6. Gifts and Hospitality 
The Government proposes that the receipt of gifts or hospitality of over £25 in value 
should be registered in the same way as other personal interests. The requirement 
to disclose such a personal interest at a meeting would cease after five years 
following the receipt of the gift or hospitality although the receipt would remain on the 
register. The current code does not automatically make the receipt of gifts and 
hospitality a personal interest which is declarable at meetings. If this is to be the 
case Members might wish to consider whether the value threshold remains 
appropriate. The Government asks in particular- 
 
Q4: Does the proposed text with regard to gifts and hospitality adequately combine 
the need for transparency as well as proportionality in making public information with 
regard to personal interests? 
 
 
 
 
 
 
 
 
 
 
 

7. A member has a personal interest in any matter where- 
 
(a) it relates to….(vi) any gift or hospitality over the value of £25 received by the member 
 
8 (3) A member with a personal interest of the type mentioned in paragraph 7(a)(vi) need not 
disclose the nature or the existence of that interest to the meeting if the interest was 
registered more than 5 years before the date of the meeting. 

7. Friends, Families and Close Personal Associates 
The Government wishes to ensure the definition of personal interest includes matters 
affecting a range of personal, business and professional associates as well as 
people who could be called ‘family or friends’. The Government therefore intends to 
add the words’ any person with whom the member has a close personal association’ 
and delete the definitions of relatives and friends. 
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Q5: Does the proposed text relating to friends family and those with a close personal 
association adequately cover the breadth of relationships which ought to be covered, 
to identify the most likely people who might benefit from decisions made by a 
member, including family, friends, business associates and personal acquaintances? 
 
 
 
 
 
 
 
 
 
 
A further proposed change to the Code makes it explicit that a member can only be 
expected to disclose such interests where the member is aware or ought reasonably 
to be aware of the interest. 
 

7 A member has a personal interest in any matter where- 
 
(c) a decision on the matter might reasonably be regarded as affecting the well-being or 
financial position of- 
 
(i)  the member, one of the member’s family or a friend, or any person with whom the 
member has a close personal association; 

8. Definition of Personal Interests 
 
The Government wishes to allow members to participate in council meetings etc 
more frequently by limiting the definition of personal interest (other than registered 
personal interests) to circumstances where in relation to county councils 
 
‘the interest might be reasonably regarded as affecting the member to a greater 
extent than the majority of other council tax payers, rate payers or inhabitants of the 
electoral division which is affected by the particular matter’ 
 
Currently the code requires a member to judge his or her interest against the whole 
of the Council area, not just the part affected by the proposal. The proposed change 
narrows the focus and should reduce the number of personal interests, which may 
arise. 
 
In relation to authorities with electoral divisions or wards then the test is applied to 
the appropriate division or ward as appropriate for the authority. However in relation 
to Parish Councils the code will still require a parish councillor to judge their interest 
against the whole area. 
 
9. Public Service Interests 
 
The Government proposes that certain personal interests which are required to be 
registered are classified as ‘public service interests’. The requirements to declare 
such interests at meetings are relaxed to the extent that they need only be declared 
if the member speaks on the matter. The new definition is set out below 
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A member has a public service interest in a matter where that matter relates to- 
 

(i) another relevant authority of which he or she is a member 
(ii) another public authority in which he or she holds a position of general 

control or management or 
(iii) a body to which he or she is appointed or nominated by the authority 



    

 
 
 
 
10. Prejudicial Interests 
 
The current code set out a number of exemptions whereby a member could regard 
himself or herself as not having a prejudicial interest. These exemptions were not 
automatic and the member had to consider his or her individual circumstances 
before deciding whether or not to rely on the exemption.  
 
The new code has removed the ‘discretion’ and in relation to the new list of 
exemptions the Code says they are not to be regarded as prejudicial. In addition to 
the usual exemptions relating to housing, school meals etc, statutory sick pay and 
member allowances the Government has added some new exemptions. The new 
wording is set out below  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The new provisions make it clear that in relation to public service interests providing 
it does not relate to the financial affairs of the body or the determining of any 
approval etc no prejudicial interest will arise and members can speak and vote at 
such meetings. The definition of public service interest is extended for these 
purposes to include a charity, a lobbying or philanthropic body of which he/she is a 
member. 
 
Q6: Would it be appropriate for new exceptions to be included in the text as additions 
to the list of items which are not regarded as prejudicial? 
 

9(2) A member does not have a prejudicial interest in a matter where- 
(a) he or she has a ‘public service interest in a matter, unless 

(i) the matter relates to the financial affairs of the body to which that public 
service interest relates; or 

(ii) the matter relates to the determining of any approval, consent,licence, 
permission or registration in relation to that body 

 
(b) that matter relates to the functions of the authority in respect of- 

(i) housing, where he or she is a tenant of the authority provided that those 
functions do not relate particularly to the member’s tenancy or lease 

(ii) school meals, transport and travelling expenses, where the member is a 
guardian or parent of a child in full time education or is a parent governor of 
a school, unless it relates particularly to the school which the child attends; 

(iii) statutory sick pay under Part XI of the Social Security Contributions and 
Benefits Act 1992, where the member is in receipt of, or is entitled to the 
receipt of such pay from a relevant authority; 

(iv) an allowance or payment made under sections 173 to 176 of the Local 
Government Act 1972 or section 18 of the Local Government and Housing 
Act 1989 

(v) an indemnity given under an order made under section 101 of the Local 
Government Act 2000 

(vi) considering the bestowing of the title of freeman on the member; and 
(vii) setting council tax under the Local Government Finance Act 1992 
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One of the issues which has arisen in the past is members rights to join the Local 
Government Pension Scheme and it might sensible to include express provision 
relating to member pension entitlements under the Superannuation Act 1972.  
 
 
 
11. Representations at Meetings 
 
The proposed code contains a new provision which provides that even where a 
member would normally have a prejudicial interest but attends a meeting to make 
representations, answer questions or give evidence no prejudicial interest will arise 
provided the committee agrees they may do so and the member immediately 
withdraws from the room where the meeting is being held after making such 
representations or giving such evidence. The Government asks in particular 
 
Q7: Is the proposed text relaxing the rules to allow increased representation at 
meetings, including where members attend to make representations, answer 
questions, or give evidence, appropriate? 
 
The new wording in the code is set out below 
 
 
 
 
 
 
 
 
All members with a prejudicial interest regardless of the category of interest would 
still continue to be subject to the requirement that members should not seek 
improperly to influence a decision about the matter. The rules on prejudicial interests 
are only relaxed for the duration of the member’s attendance at the meeting to make 
representations etc. 
 

9(3) A member does not have a prejudicial interest in a matter where she or he attends a 
meeting for the purpose of making representations, answering questions or giving 
evidence relating to the matter, provided the meeting agrees that the member may do so 
and after making representations, answering questions, or giving evidence, the member 
withdraws from the room where the meeting is being held. 

12. Other Matters 
 
The Consultation proposes a number of other changes 
 

• Requirement to report other members 
The Government has removed the requirement to report other members for 
suspected breaches of the code to the Standards Board as this has been 
perceived  by some as encouraging members to make trivial allegations. 
However in order to protect those who do report serious misconduct a 
prohibition on intimidation has been included. This is to demonstrate to 
members that victimising complainants or witnesses will rebound on them as 
such intimidation will itself be a breach of the code. 

 
• Deemed prejudicial interests 

To tidy up the wording relating to the prohibition on members of overview and 
scrutiny committees scrutinising decisions of bodies of the authority of which 
they are also member. Under the current code it could be argued that a 
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member is only prohibited if they still remain a member of that other body 
even though he or she had not participated in the actual decision.  

 
The new code proposes to apply this prohibition to membership of another 
body of the authority at the time of the decision or action was taken provided 
the member was present for the consideration of that particular matter. It also 
clarifies that executive decisions are also covered. Therefore this restriction 
will apply to former executive members now sitting on overview and scrutiny 
committees who were involved in making relevant decisions. 

 
• Attendance at Standards Committee hearings 

The Government intends to amend the Local Authorities (Code of Conduct) 
(Local Determination) Regulations to make it clear that a member may attend 
a hearing of the standards committee into his or her conduct in order to be 
able to defend himself or herself. 

 
• Sensitive Information 

Paragraph 14 requires members to register all their personal interests. 
However some members may be employed in sensitive areas of employment 
e.g. scientific research, which if made public would threaten the safety of the 
member and/or his or her family.  
 
The Government therefore proposes that a member who considers that the 
information which he or she would need to register is sensitive can apply to 
the Monitoring Officer for the interest not to be registered. If the Monitoring 
Officer is satisfied that the information is sensitive and the risk of violence or 
intimidation to the member or those he or she lives with is real then the 
member need not include the sensitive information on the register. 

 
If information ceases to be sensitive the member must notify the monitoring 
officer and register the information within 28 days of becoming aware of the 
change of circumstances. 

 
• National Parks and Boards Authorities 

At the request of DEFRA certain additional exemptions from prejudicial 
interests for members of National Parks and Broads Authorities, which allow 
interests in matters relating to farming, land, certain charges or navigation not 
to be treated as prejudicial, are to be removed to address criticisms that 
preferential treatment has been given to certain landowners and navigators. 

 
• Gender Neutrality of language 

Q8: Is there a better, more user-friendly way of ensuring the text is gender-
neutral, for example, would consultees consider that amending the wording to 
say ‘you’ instead of ‘he’ or ‘she’ or ‘him’ or ‘her’ would result in a clearer and 
more accessible code for members? 

 
• Consolidated Code 

The Government proposes that the four current codes for Local Authorities, 
Parish Councils, Police Authorities and National Parks and Boards Authorities 
should be consolidated into one code. The proposed code will therefore cover 
all these authorities. 
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13 General 
 
Members are asked to consider the proposed changes and make recommendations 
on the proposed response to Cabinet 
 
 
 
DAVID CARTER   
Strategic Director of 
Performance and 
Development 

  

 
Shire Hall 
Warwick 
 
23 January 2007 
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